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Drivers’ Consent to Alcohol and Drug Testing

Whenever you exercise your
privilege to drive or control any
vehicle in Pennsylvania, you have
implicitly consented to breath,
blood, and/or urine testing. The
Pennsylvania law that sets out all
of the rules regarding breath,
blood, and urine testing for drivers
is called the Implied Consent Law.
No one can force you to submit to
testing—you do have the right to
refuse. However, in order to pre-
serve public safety and to encour-
age cooperation in testing, the law
punishes those who “revoke” their
implied consent by suspending
their drivers’ licenses for up to 18
months.

A law enforcement officer who
has reasonable grounds to believe
you have been driving under the
influence (DUT) of alcohol or drugs
can require that you submit to test-
ing. Testing is also mandatory for
any driver who is caught driving
while under suspension for a pre-
vious DUI violation. Any driver
sentenced to use an ignition inter-
lock device (an electronic device
designed to prevent an intoxicated
person from starting his or her car)
must also submit to breath or blood
testing if he or she is caught driving
a vehicle without an interlock de-
vice. In an accident involving a
death or an injury to any person

requiring hospital treatment, all
drivers can be required to submit to
testing.

Testing used to be required only
for drivers of motor vehicles, but the
Pennsylvania statute was amended
to require testing for drivers of any
vehicle. This expands the pool of
drivers to include those on bicycles,
scooters, skateboards, and similar
modes of transportation. The term
“yehicle” includes cars, trucks, mo-
torcycles, snowmobiles, dirt bikes,
and all-terrain vehicles. Horses are
not considered to be vehicles, but
horse-drawn carriages and carts are
defined as vehicles.

If alaw enforcement officer has
reasonable grounds to require test-
ing, he or she will request your
cooperation in testing. If you de-
cline, the officer will issue a de-
tailed warning that your continued
refusal to submit to testing will re-
sult in a one-year or longer suspen-
sion of your driving privileges.
Even if you are completely sober,
you will suffer the suspension of
your driving privileges if you do
not cooperate. Most suspensions
for test refusal are for 12 months.
An 18-month suspension is im-
posed on drivers who have a prior
record of convictions for DUT and
on drivers who have previously re-
fused testing.

You do not have the right to con-
sult with an attorney before breath
or blood testing. You do have the
right, after submitting to testing, to
have your own doctor conduct a
separate test. Because the human
body constantly metabolizes alco-
hol and drugs, prompt testing is
critical in order to capture the actual
levels of alcohol or drugs present at
the time you were pulled over. The
law recognizes your right to counsel
upon your arrest, but it does not give
you the right to delay testing until
your attorney or doctor arrives.

Several recent Pennsylvania ap-
pellate cases shed light on how the
courts respond in regard to testing-
refusal cases. A woman who ran off
the road and severely damaged her
car was questioned by a state trooper
in a nearby home where she had
been taken by local residents. She
answered the trooper’s questions
about the accident, claiming that she
had swerved to avoid a deer. She had
a towel over her head and some
visible cuts on her face. Because she
smelled of alcohol and admitted to
drinking two alcoholic beverages,
the trooper requested that she sub-
mit to testing. She did not respond.
As she was being placed into an
ambulance, on a gurney, the trooper

Continued on page four.
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Workers’ Comp and Notice of Injury

The Pennsylvania Workers’
Compensation Act takes away
from employees their right to sue
their employer for injuries they suf-
fer in the course and scope of their
employment. But the loss of the
right to sue is balanced by the strict
liability that the Act imposes on
employers. With few exceptions,
when employees are injured while
working, they are automatically
entitled to medical and income
benefits structured in the Act. The
injured employee need not prove
that the employer was negligent,
and any negligence or fault on the
employee’s part does not reduce or
eliminate the employee’s entitle-
ment to benefits.

The Act has strict rules regard-
ing how an employee must notify
the employer of a work-related in-
jury. In two recent cases, Pennsyl-
vania workers succeeded on appeal
when their notice of injury was
challenged by their employers.

The first worker was employed
at a steel plant, where her job was
to run a machine that stretched and
leveled steel plates. She was re-
quired to wear work boots that had
steel through the foot area and up
the ankle area of the boot. The steel
work boot limited her ability to
bend her foot and interfered with
her bending down to check gauges
on the machine. In 1994 and in
1998, she had foot and ankle sur-
gery to correct nerve compression
injuries. During her recovery at
home from both surgeries, she re-
ceived workers’ compensation
wage and medical benefits. Several
years later, after a third surgery and

worsening problems with her feet
and ankles, the employee quit. In
early 2004, after additional sur-
gery, she filed a claim for a work-

related injury, notifying her em-
ployer that she had been diagnosed
as suffering from Morton’s
neuroma, a nerve injury to her foot.

The Act requires that employ-
ees notify employers within 120
days of the occurrence of a work-
related injury. However, where an
injury goes undiagnosed, a worker
can meet the Act’s notice require-
ments if the worker notifies the em-
ployer within 120 days of learning
of the injury. Workers must exer-
cise reasonable diligence in secur-
ing a diagnosis of a work-related
injury. Further, where an ongoing
injury is aggravated, or cumulative
trauma causes an injury to recur,
the 120-day period begins to run on
the last day of the aggravation,
which is normally the last day of
work. Because the woman’s doc-
tors all testified at her hearings that
her Morton’s neuroma was work
related and that her injury had been
aggravated up to her last day of
work, the court found that she had
given timely notice when she noti-
fied her employer within 120 days
of her last day of work,

Another employee whose in-
jury notice was challenged also
prevailed. The woman worked as
an inspector at a factory that pro-
duced helmets for the U.S. Air
Force. Her job required her to in-
spect the helmets thoroughly, and
she handled hundreds of helmets a
day. Each helmet weighed approxi-
mately nine pounds. After 45 years
on the job, the woman had chronic
pain and swelling in her hands. She
sought medical treatment, and her
doctor issued a note that she could
not work due to the swelling in her
hands. She applied for short-term

Continued on page three.

Beauty
Culture Law

Pennsylvania’s statutes
include the Beauty Culture
Law, an Act that regulates
the practice of cosmetology.
Recently, an unlicensed
business challenged the ap-
plication of the Act to its
activities,

The business operated
“eyebrow-threading” kiosks
at several locations. Eye-
brow threading is a process
in which facial hair is re-
moved by looping thread
around a facial hair and pull-
ing it out. The employees of
the business were not li-
censed cosmetologists.

Under the Act, “[c]osme-
tology includes any or all
work done for compensa-
tion,” usually performed by
cosmetologists, “which
work is for the embellish-
ment, cleanliness and beau-
tification of human hair”
and for the “removal of su-
perfluous hair.” The busi-
ness objected to being regu-
lated by the Board of Cos-
metology, claiming that
eyebrow threading has not
usually been done by cos-
metologists. Despite the fact
that schools of cosmetology
don’t even teach it, the court
found that the Act applies to
eyebrow threading. Penn-
sylvania’s eycbrow-thread-
ing businesses must be run
by licensed cosmetologists
and must be licensed.




Workers’ Comp
Continued firom page two.

disability benefits and described
the injury as not work related on the
disability application. She thought
the swelling was from high blood
pressure and fibromyalgia. When
her doctor cleared her for light-
duty work and the factory had
none, she was terminated. She did
not ask for or receive workers’
compensation benefits, because
she did not realize that her injuries
were serious and work related.
The woman later sought treat-
ment from a specialist who diag-
nosed her with carpal tunnel syn-
drome in both wrists, tendonitis in
several fingers, and multiple carti-
lage tears in her hands and fingers.
He determined that the multiple in-
juries were causcd by her years of
work., The woman testified that
when she received the more com-
plete and serious diagnosis, she left
multiple voice-mail messages on
the telephone of the employer’s hu-
man resources department. The
woman finally filed a workers’
compensation claim more than 18
months after her last day at work.
On appeal, the Pennsylvania Su-
preme Court found that the woman
hadnot provided the employer with
a perfect notice but that she had
accomplished the “humanitarian™
goals of the Act when she promptly
notified her employer by multiple
telephone messages of her condi-
tion upon learning of the work-re-
lated nature of her injuries.
Employees should protect their
interests carefully by promptly no-

tifying their employers in writing
of any work-related injury. The no-
tice should describe the date, time,
location, and a description, “in or-
dinary language,” of the type of
injury suffered. When an employee
discovers through medical treat-
ment and diagnosis that an old in-
jury is work related, or that addi-
tional injuries exist, the employee

should promptly give the employer
additional notice, even if the em-
ployee is no longer employed. Em-
ployers should follow up on oral
notices of injuries; the courts will
sometimes find that an oral notice
is adequate. Employers can limit
claims by making sure that the de-
tails of the notice are preserved and
documented.
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Losing Real Estate at a Tax Sale

Pennsylvaniareal estate owners
can lose their real estate if they
don’t pay their real estate taxes.
With the exception of the cities of
Philadelphia and Pittsburgh, all
Pennsylvania countics have a cen-
tral county Tax Claim Bureau that
is responsible for collecting delin-
quent taxes. The cities of Philadel-
phia and Pittsburgh also hold tax
sales, but they follow different pro-
cedures from the statewide Tax
Claim Bureaus.

Tax Claim Bureaus sell real es-
tate confiscated from delinquent
taxpayers in the fall of each year, at
“upset” sales. An upset sale is one
where the buyer takes title to the
property subject to all existing
mortgages and liens. Because most
buyers at tax sales don’t want prop-
erties that are subject to mortgages
and liens, many properties don’t
actually sell at the fall upset sales.
The Tax Claim Bureaus then have
the authority to petition the court
for a “judicial” sale. The judicial

sales are often held in the early
months of the following year. At
judicial sales, the buyer takes clear
title to the property, subject only to
certain limited federal and Com-
monwealth liens.

In a recent case where a home-
owner lost a property at a judicial
sale, he was able to have the sale
reversed, or “set aside,” because the
Tax Claim Bureau did not precisely
comply with the notice require-
ments of the Real Estate Tax Sale
Law (RETSL). The sale was pub-
lished twice in local newspapers. In
addition, the Tax Claim Burecau
hired a constable to serve notice on
the homeowner at a restaurant that
he owned. The constable gave the
sale notice paperwork to the home-
owner’s adult stepson at the restau-
rant and explained the details about
the scheduled sale; the stepson
agreed to give the documents to his
stepfather. However, the stepson put

Continued on page four.
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Consent to Testing
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spoke to her several times, request-
ing that she submit to testing. She
did not respond. In challenging her
license suspension, the woman tes-
tified that her injuries were serious,
requiring 68 stitches and three days’
hospitalization, She also testified
that she suffered a severe concus-
sion in the accident and was uncon-
scious when the trooper asked her to
submit to testing. The trooper testi-
fied that she was conscious when he
requested the testing and when he
warned her of the consequences of
her refusal. He testified that she had
spoken to him about the accident
and that she simply did not answer
his repeated requests about the test-
ing. The court found that the
frooper’s account was more cred-
ible, noting that the woman did not
presentany medical evidence to cor-
roborate her claims that she was too
injured to understand the trooper’s
Tequests. -

In another case, a man’s doctor’s
testimony helped him avoid the pen-
alty of license suspension. The man
was arrested on suspicion of DUI
after he failed to stop at a stop sign.
The arresting trooper smelled alco-
hol on the man’s breath and arrested
him and took him to the police bar-
racks for breath testing. The man
made four or five attempts to blow
into the breathalyzer machine but
never provided a sufficient breath
sample for the machine to display a
result. The man told the trooper that
he had asthma. The trooper proc-
essed the incident as a refusal to
cooperate in the testing, and the
man’s driver’s license was sus-
pended. On appeal from the suspen-
sion, the man’s doctor testified that
he had treated the man for asthma
for more than 10 years. The doctor

further explained that the man also
suffered from chronic obstructive
pulmonary disease for several years
and could not produce a breath sam-
ple. The court found that once the
man had accurately disclosed his
asthma, the trooper should have ar-
ranged for blood or urine testing.
Because the facts supported the
man’s claim that he could not pro-
duce enough breath for the testing,
and because his doctor confirmed
that he had asthma and other serious
respiratory problems, the court re-
fused to uphold the license suspen-
sion.

Finally, in a case where a man
claimed that he never should have
been required to submit fo testing,
the court found that the police offi-
cer involved did have grounds to
request testing, The police officer
found the man unconscious in the
driver’s seat of a car parked at a
McDonald’s restaurant. The car en-
gine was running and the headlights
were on. The man was slumped over
the center console with his face in-
side a McDonald’s bag on the pas-
senger seat. Three bottles of pre-
scription pills, two bearing the
man’s name, were spilled over the
front seats of the car. The man be-
came belligerent when the officer
woke him, spitting food and slurring
his speech. He was aggressive with
emergency room workers and re-
fused blood testing. The man ap-
pealed his license suspension,
claiming that he had become im-
paired from the prescription pills af-
ter arriving at the restaurant and that
he had not driven the car while im-
paired. The court found that testing
is required when the driver is found
in physical control of a vehicle and
that it is not necessary that the police
officer observe the vehicle moving.

‘While positive testing can pro-
duce solid evidence of a driver’s

intoxication, drivers must think
carefully before refusing testing,
With few exceptions, drivers who
refuse testing lose their driving
privileges, sometimes for a longer
period than would have resulted
from a DUI conviction.

Real Estate Tax Sales
Continued firom page three.

the documents on a shelf in the res-
taurant kitchen, never gave them to
his stepfather, and simply told his
stepfather that someone had come
by the restaurant with a back-rent
collection claim.

The RETSL requires that the
Tax Claim Bureau use the county
sheriff’s office to serve all notices of
judicial sales personally on home-
owners. The sale was set aside be-
cause the homeowner was not per-
sonally served and because the Tax
Claim Bureau used an elected con-
stable, rather than the county sher-
iff’s office, to serve the notice.

The stated purpose of the
RETSL is “to ensure the collection
of taxes, and not to deprive citizens
of their property.” For this reason,
the courts read the notice require-
ments of the RETSL very strictly,
Because many properties don’t sell
at the annual fall upset sales, some
homeowners become careless or
casual about the subsequent judi-
cial sale notices, The judicial sales
should be taken very seriously;
Pennsylvania property owners can
lose valuable real estate at judicial
sales. If your real estate taxes are
delinquent, visit your county Tax
Claim Bureau and learn what you
can do to save your title to your real
estate.



